I. Research Mission
The goal of this study is to identify trends in German legal jurisprudence on the issue of jurisdiction in claims arising out of Internet activity. Questions about jurisdiction arise in almost every Internet case. German law and court rulings are highly influenced by European Law and its regulations. This report seeks to offer an objective and comprehensive survey of the literature on Internet jurisdiction in Germany.
Jurisdiction law is comprised of three main legal questions.
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A. Scope of the Project
First, courts must consider if they have the power to hear and determine a case. Unlike the US, Germany does not differentiate between "personal jurisdiction" and "venue," but instead of using the terms "jurisdiction," "forum" or "venue," always refers to the territorial jurisdiction, i.e. in which district a court is to hear a case. The German Code of Civil Procedure (ZPO) has codified three categories of territorial jurisdiction; general jurisdiction, special jurisdiction and exclusive jurisdiction. General jurisdiction is the rule, exclusive jurisdiction the exception. According to the principle of "Actor sequitur forum rei" (the plaintiff has to sue the defendant in the defendant's jurisdiction) the general jurisdiction refers to the domicile of the defendant. Special jurisdiction applies to a catalog of specific circumstances that may make it more practical for another court to hear the case. A plaintiff can choose between general and specific jurisdiction, however they have no right of choice when a case of exclusive jurisdictions applies. The German Code of Civil Procedure has no provision addressing "international jurisdiction." However the provisions regarding territorial jurisdiction are used as analogues in determining international jurisdiction. In this report we will use the term "jurisdiction" for the sake of consistency and simplicity. The analysis of whether a court can hear the case then typically requires the court to consider what the nature of the dispute is between the parties, such as a contract claim, a defamation claim, or a trademarks dispute. Second, courts must address choice of law and consider what substantive law applies to the dispute. In Internet cases involving parties from different territorial jurisdictions, courts must determine whether to apply the laws of their territory or of the foreign territory. Finally, there is the issue of enforcement of judgments. Courts must consider whether they are able or willing to apply a judgment set forth by a court in another territorial jurisdiction.
This study sets forth a survey of rules and trends in German jurisprudence including law journal articles, treatises and cases related to jurisdictional issues that arise in connection with Internet activities. This study's purpose is to provide an objective and thorough overview that can assist in the search for materials addressing Internet jurisdiction. The study does not take any position on the body of law concerning Internet jurisdiction, on the merits of any arguments presented in the scholarship or on how jurisdictional issues should be addressed. The purpose of the study is to report on the information available and the observable trends in the literature.
B. Research Methodology
For this report, Fordham CLIP collected and analyzed academic literature, key treatises and cases related to jurisdiction for claims arising from activity taking place on the Internet. The Fordham CLIP team put together a list of relevant search terms and applied those terms to a major legal database. The articles identified in the searches were reviewed to determine whether they focused, in whole or in part, on issues of Internet jurisdiction or only related tangentially to Internet jurisdiction. All relevant results were then categorized to identify trends in the scholarship.
1.
Search Approach Fordham CLIP selected nine search terms, each of which was searched in combination with "Internet," "Online" and "Website." For the word "website," Fordham CLIP used both the English form and the German translation because some German courts and legal scholars use the English term while others use its German counterpart "Webseite." In selecting the nine search terms, Fordham CLIP sought terms that would identify all cases and works addressing, in whole or in part, Internet jurisdiction. While the selected key words produced some false positives, Fordham CLIP decided to use these key words to ensure that all sufficiently relevant publications were likely to be identified.
Two filters were also used. First, searches were limited to literature and cases published between January 1, 2003 and December 31, 2012. This limitation ensured meaningful results that would capture current trends without returning an unmanageable number of hits. Preliminary results with the date filter, however, returned a high rate of false positives. To reduce the number of false positives, the date filter was then combined with a second filter that reflected the German civil law approach whereby every law journal article, treatise and court decision would cite one of the applicable statutory provisions related to jurisdiction. This filter used each of the statutes that might be discussed, even if only remotely, in Internet jurisdiction cases. At the national level, the statutes included for this filter were: EGBGB (Private International Law), ZPO (German Code of Civil Procedure), BDSG (German Federal Law on Data Protection), UrhG (German Copyright Law) and TMG (German Tele Media Act). At the European level, the statutes included for this filter were: Rome I ( 
2.
Selection of Search Terms In order to cast the broadest possible net, Fordham CLIP selected search terms that would necessarily have to be included in any substantial discussion of Internet jurisdiction. Search terms were selected in order to capture research related to jurisdiction, conflict of laws, applicability of law, recognition of foreign judgments, venue and choice of law. The terms selected related to these topics, namely "international jurisdiction," "applicability of German law," "recognition of foreign judgments," "Venue," "judicial competence," "conflict of laws 2 This research approach and the use of the search terms is shown as the matrix below. Searches were conducted using the combination of terms reflected by each of the boxes in the matrix (e.g. "international jurisdiction" was searched in combination with "Internet" on the vertical axis of the matrix).
," "German international law of civil procedure," "private international law" and "choice of law," each used in connection with "Internet," "online," "website" and "webseite." The term "conflict of laws" is equivalent to "private international law." Since both terms can be used interchangeably in discussing Internet jurisdiction, both terms were used in our search in order to catch all relevant results.
Database
Fordham CLIP used Beck's online database, one of the major legal research databases in Germany. The database offers full text search for virtually every case decided in Germany and by European courts, as well as journals, articles and treatises. It should be noted however, that German databases do not publish every article available in an organized, categorized manner but instead publish only those articles that are covered by the contracts between publishers and the database provider. Therefore, each database offers a different set of articles and treatises. Further, many articles might not be available in databases at all, but have to be accessed through other means. As a result, legal research in Germany is less comprehensive than is possible in the United States.
4.
Review of Search Results The searches resulted in a total number of 10,356 articles, treatises and cases. Fordham CLIP reviewed initial search results and filtered out duplicate results. False positives were identified by reading introductory sections and portions of text where search terms appeared.
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After this filtering, 215 articles, cases and treatises were identified as relevant for analysis. This provided the basis for the analysis contained in this report.
Where an article or case featured the necessary search criteria but was primarily focused on another topic without offering particular insight or analysis of Internet jurisdiction, it was excluded as not relevant to the report. Articles, treatises, and cases appearing as relevant were designated for later review and categorization.
II. Analysis
Because under German civil law, every court decision must necessarily be based on the provisions of a relevant statute or European Union law, the Fordham CLIP team initially identified that the 215 articles, treatises and cases fell into one of the following categories: materials focused on particular German statutes, materials focused on European law, materials focused on specific cases, Treatises, materials focused on specific subject area, and miscellaneous. Many of texts, though, reflected more than one category and were therefore placed in multiple categories. After this categorization was complete, Fordham CLIP reexamined the articles within each particular category to verify each article's fit within the group and to further draw out parallel ideas and concepts within a given category. Most of the materials addressed jurisdiction issues and the applicability of law together. A small subset of these texts focused exclusively on issues of applicable law and almost all of these were treatises.
To analyze the trends in the articles, treatises and cases, this Part will provide a description of the relevant statutes related to Internet jurisdiction cases as well as their relationships to European Law.
The first section will address the trends seen in the German statutes and treatises. Next, the analysis will address the trends identified in European Union Law, followed by trends in case focused articles and subject area specific materials. The last section will then address miscellaneous additional points found in the literature.
A. German Statutes, their Treatises and Interpretation
Treatises in Germany are very important for both law study and practice. Treatises are usually the first reference lawyers and judges examine when faced with a legal issue and they are very influential in German jurisprudence. German legal treatises are updated regularly to reflect current developments and trends and can be comprised of multiple volumes. The treatise itself is a section -by -section commentary on a specific statute or multiple statutes with an extensive explanation of each provision. A reader can therefore quickly find relevant provisions and commentaries. The discussion in a German treatise opens with a recitation of the provision in its original wording, followed by commentary. A treatise is usually written by multiple authors, mostly well regarded scholars or practitioners, each dedicating its discussion to one or more provisions. The discussion usually involves important court decisions and relevant literature interpreting a provision and often includes a personal opinion.
The treatises and courts have addressed two statutory provisions in German law that are relevant to Internet jurisdictions matters.
§ 32 of the German Code of Civil Procedure
a)
Key Aspects of the Statute The German Code of Civil Procedure (ZPO) is the relevant statute in all matters regarding civil procedure. 4 In its direct application, § 32 ZPO covers questions related to territorial jurisdiction for cases involving unlawful acts.
Jurisdictional questions are regulated in § § 12ff. ZPO, whereas the most important provision for Internet jurisdiction is § 32 ZPO. 5 Since the statute does not offer a provision directly regulating international jurisdiction, the treatises and courts have long used § 32 ZPO by analogy to determine questions of international jurisdiction. 6 One reason for implementing a special jurisdiction for unlawful acts is that a local court is seen to have more insight into the circumstances concerning the unlawful act than a court in a remote jurisdiction would have. 7 An "unlawful act" is not defined in the Code itself but is to be determined by either the German Civil Code (BGB) in its provisions about unlawful acts or special statutes such as the Product Liability Law (ProdhaftG) or, the Air Traffic Act (LuftVG). 
A court is competent to hear a case about claims arising out of unlawful acts, if the unlawful act has been committed in its district. 9
A case falls within a court's jurisdiction if the "place of commission" is in its district. 10 b) Treatise Interpretation The treatises on § 32 ZPO argue that an act is committed in any place where at least one of the elements of the unlawful acts was realized.
11 The application of § 32 ZPO therefore requires a distinction between three localities two of which are relevant to this analysis: First, the place where the unlawful event was induced (place of action); second, the place where the legally protected interest was affected (place of injury); and finally, the place where damages manifest outside the place of injury. 12 Therefore, the crucial place of commission is both the place of action and the place of injury. 13 Courts have long held that the plaintiff has the right to choose between the place of action and the place of injury, where those differ.
14 In many tort cases, the place of action and injury will be the same. Problematic cases are ones involving so called "distant harms" or "scattered harms." These instances arise when the place of action and the place of injury are in different territories.
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The treatise search results revealed that almost every discussion involving jurisdictional matters revolved around the characteristics that should be considered to determine the place of action and the place of injury.
This territorial separation is almost always present in cases involving the Internet.
Four treatises discuss § 32 ZPO, however none contain any extensive discussion of Internet jurisdiction matters. 16 To the contrary, one treatise merely summarizes a prominent case, the New York Times decision, 17 while another treatise dedicates only 4 sentences to Internet related issues (one of which also refers to the New York Times decision.)
18
The treatises do, nonetheless, take the unanimous position that Germany is competent to hear a case if either the place of action or the place of injury is in Germany notwithstanding any elements that may
The essence of each text is primarily a summary of different viewpoints rather than an argument for a specific view or recommendation. Most of the references cited are pre-2003. have occurred in foreign territories. 19 The treatises, however, set out different views on the localization of acts when occurring over the Internet. Three major opinions can be distinguished. One view, holds that the determinative factor in finding the place of commission is "the place where the website is intended to be accessed," with an emphasis placed on the "intention." 20 The minority view, mentioned by only one treatise in footnotes, regards the "mere accessibility of the website" as being sufficient in determining the place of commission. 21 The German Federal Supreme Court has made clear, as every treatise acknowledges, that in cases involving infringement of personality rights, mere accessibility is insufficient to avoid a boundless expansion of defendant's liability. The court requires an objective domestic connection as discussed in the section below. In the case, the German Federal Supreme Court had to decide a claim by a German resident against The New York Times for infringing his personality rights. The New York Times published an article in its newspaper as well as online about an investigation against the plaintiff conducted in New York. The Times suggested that the plaintiff, residing and conducting business in Germany, was associated with organized crime in Russia. The plaintiff's full name was published in the article. The plaintiff alleged that the article was infringing his personality rights and sued the New York Times and the author for injunctive relief.
This decision set out a new standard for the interpretation of § 32 ZPO in the context of Internet jurisdiction in personality rights infringements.
The district court and the higher regional court dismissed the complaint on the grounds that Germany lacked jurisdiction. 24 The district court held that the mere accessibility of a website is insufficient to establish jurisdiction in Germany. Instead the determinative factor should be whether the website is intended to be accessed in the place in question. 25 In other words there has to be an adequate domestic connection for jurisdiction to be granted. This factor requires case-by-case analysis, taking into account all objective elements determining whether the information on the website is geared towards users in Germany. 26 Those factors can include: the language of the website, the composition of its content, how many times users in Germany accessed the site, the kinds of products offered, the content of the released article and whether the author intended to reach the German audience. The Times article was addressed to a US audience, particularly New Yorkers, and that as a result, Germany lacked jurisdiction to hear the case.
28
The higher regional court agreed with the district court that the "intentional accessibility" is the determinative factor and also agreed that it was missing in this particular case.
29
The Federal Supreme Court overruled the lower courts decisions. The court first outlined the principles of § 32 ZPO and then entered into a discussion of the various opinions in the literature. Finally the court set out a new test to determine jurisdiction in personality rights cases.
30
First, the Federal Supreme Court discussed a test that it had developed for print media in the late 1970s under which the place of commission is the place where the publication is distributed. A distribution requires an intentional act and not just a mere coincidental acknowledgement of the publication. 31 The
Federal Supreme Court, however, decided that this standard is not applicable to online publications because a website is not distributed in the traditional sense but rather is readily accessible. 32 The
Federal Supreme Court stated that the Internet is not as geographically definable as the distribution area for print media.
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The Federal Supreme Court then discussed the argument that the mere accessibility of a website is sufficient to establish the place of commission. The Court rejected this argument as contrary to the basic principles of § 32 ZPO. The Court reaffirmed that § 32 ZPO is the exception to the rule "Actor sequitur forum rei" and as such is only justified by the proximity of the court to the place of injury and to the availability of evidence. However, a court's proximity and the availability of evidence may not exist in every location where the website is merely accessible.
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The Federal Supreme Court then rejected the test of "intentional accessibility." The court held that this element was insufficient because the violation would occur when the publication was actually read whether or not that reading was intended.
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The Federal Supreme Court further looked to France and the decision of the Tribunal de grande instance de Paris where that court held that the determinative factor is "the page view count." The German Federal Supreme Court rejected this test, too. The Court took the position that page view counts are neither reliably ascertainable nor always accessible to a plaintiff because of data protection laws.
36
The German court then established its own test holding as follows: 49 One treatise has a very brief discussion of Internet related issues. The treatise states that the place of action is the place where information is uploaded and the place of injury is where the user accesses the website. 50 Another treatise enters into a greater discussion focusing on personality rights with a slightly more in depth look at the location of the place of action, distinguishing relevant acts from mere preparatory acts. 51 This treatise argues that the place of action is the place where the information is uploaded and that the server location is irrelevant. Other treatises also share this view. 52 The treatise further points out that the place of injury is not the place where the information is accessed, but rather where the injury to reputation occurs at the time of the injury. 53 The treatise notes reservation about the limitation on the place of injury based on the infringer's ability to benefit from a worldwide communication network.
54
Another treatise adopts the position that the party who gets the benefits of the Internet has to bear the risks of it. 55 This treatise was concerned that putting the emphasis on the place of action would result in forum shopping.
56
B. European Law Context: The Relationship between German and European Law
German law, like the law of any European member state, is subject to European Union law, directives, regulations, decisions, recommendations, and opinions. In order to understand German legal trends it is necessary to take a close look at the European Union and its relevant legislation. The key European Union laws for jurisdiction come from a single regulation and a specific directive. In relation to the EFTA countries (Iceland, Norway and Switzerland) the Lugano Convention (LugÜ) governs.
The regulation is applicable to all civil and commercial matters unless the matter is excluded under Article 1 (2), such as matters regarding the status or legal capacity of natural persons, rights in property arising out of a matrimonial relationship, wills and succession, bankruptcy, proceedings relating to the winding-up of insolvent companies or other legal persons, judicial arrangements, compositions and analogous proceedings, social security, and arbitration. 
b) EU Decisions
Just like the German § 32 ZPO, the EU regulation provides that "the expression 'place where the harmful event occurred' is intended to cover both the place where the damage occurred and the place of the event giving rise to it." 67 As in Germany, a reason for implementing a special jurisdiction for these torts is the closeness of the court to the scene of the injury and the available evidence. The interpretation in German national law of Article 5(3) is dependent on the European Court's ruling.
70
The German request involved a case between a German resident and the Austrian company eDate Advertising. The plaintiff was sentenced to life for murdering a famous actor in 1993. eDate Advertising operated a website, www.rainbow.at, and published an article about the plaintiff. According to that article, the plaintiff appealed his conviction to the German Supreme Court. He was mentioned by full name, followed by a description of the crime and a statement by the plaintiff's lawyer. The plaintiff requested eDate to take down the article. Even though eDate never responded to that request directly, it took down the article. The plaintiff sued for injunctive relief to prohibit further publication of any article about him. eDate contested on the grounds that Germany lacked international jurisdiction. The plaintiff prevailed in lower courts and eDate appealed to the German Federal Supreme Court. . 71 Id.
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"Is the place where the harmful event may occur to be interpreted in that the complainant can sue the operator of a website for omittance in every member state where the website is accessible no matter where the operator is located? Or does the international jurisdiction of the member state in which the operator is not located require some connection to that state other
than mere technical accessibility? If such a domestic connection is required, which criteria are determinative?
In its judgment regarding Article 5(3) of the European Regulation 44/2001, the European Court of Justice first emphasized that the expression "place where the harmful event occurred" is intended to cover both the place where the damage occurred and the place where the event arose. 72 The court made reference to its Shevill decision 73 in which it held that "in case of defamation by means of a newspaper article distributed in several contracting states, the victim may bring an action for damages against the publisher either before the courts of the contracting state of the place where the publisher of the defamatory publication is established, which have jurisdiction to award damages for all of the harm caused by the defamation, or before the courts of each contracting state in which the publication was distributed and where the victim claims to have suffered injury to his reputation, which have jurisdiction to rule solely in respect of the harm caused in the State of the court seised [sic]." 74 The court then agreed with the referring courts, holding that "the placing online of content on a website is to be distinguished from the regional distribution of media such as printed matter in that it is intended, in principle, to ensure ubiquity of that content. That content may be consulted instantly by an unlimited number of Internet users throughout the world, irrespective of any intention on the part of the person who placed it in regard to its consultation beyond that person's Member State of establishment and outside of that person's control." 75 The court further stated that the usefulness of the criterion relating to distribution is reduced because the scope of the distribution of content placed online is universal.
76
The court adjusted the standard established in Shevill and ruled as follows: 
c) Interpretation
Three treatises discus Article 5(3) of the European Regulation 44/2001. 78 They address the Internet issues always in connection with the interpretation of the element "place where the harmful event occurred." One of the treatises was published prior to the landmark eDate decision of the European Court on this issue. 79 The treatises each suggest that for violations of competition rules related to online activities the place where the damage occurred is anywhere the website was intended to be accessible. 80 The treatises argue the same interpretation for infringements of intellectual property rights. 81 For infringements of intellectual property rights that are territorially bounded (trademarks and patents), the treatises state that the place of injury can only be the territory where protection was requested. 82 However, one treatise suggests that the principle place of business is a possible jurisdiction for trademark infringement cases. 85 One reason the EU stated for adopting the directive is that the development of information services within the EU community was hampered by a number of legal obstacles arising from divergences in member state law and the legal uncertainty as to which national rules applied to such services. 86 The EU noted that an economic activity that has an effect on multiple states runs the risk of being exposed to different legal requirements, which would hinder economic transactions. The key decision of the European Court of Justice on the E-Commerce Directive is the eDate decision.
There the EU court responded to the following question posed by the German court:
Is Article 3 Section 1 and 2 of the e-commerce directive to be interpreted as being a conflict of laws provision in that it supersedes national conflict of laws rules and mandates that the law of the country of origin be applied? Or is it merely a corrective at a substantive level in that it modifies the results to the requirements of the law of the country of origin?"
90
The EU court held that even though the directive is to contribute to the proper functioning of the internal market by ensuring the free movement of information services between Member States, the ECommerce Directive is not intended to achieve harmonization of substantive rules. 91 The court read the E-Commerce Directive to define a "coordinated field" such that Article 3 must allow information services to be subject to the substantive law of the Member State in which the service provider is established.
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The court specifically ruled as follows:
" c) Interpretation Articles note that § 3 TMG implementing the E-Commerce Directive is applicable only if the matter falls within the material scope of the Telemedia Act. The Act only covers specific services defined as a "Telemedia Service." 94 § 1(1) TMG defines "telemedia" as all electronic information and communication services, excluding "mere" telecommunication services. The term "mere" telecommunication services is not readily ascertainable but the majority view is that this term applies to services consisting only of transmission and includes all communication services that do not involve an editing or viewing of data.
95
"Telemedia" governed by the TMG include online sales of goods, online-information services, online advertising, e-mail communication for commercial purposes, search engines, access-providers, video on demand providers, operators of social networks, and online multi-player games. 96 § 3 TMG serves the purpose of integration and harmonization of law. 97 However, scholars dispute its nature. 98 The principle debate concerned the question whether § 3 TMG is to be seen as a conflicts of law rule. As noted above, this debate was subsequently resolved by the European Court of Justices eDate decision -holding that the directive is not a conflict of laws rule.
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Perhaps surprisingly, the four treatises that discuss § 3 TMG (Rome II) which is binding on all member states, except for Denmark. 102 The regulation overrides national provisions on the law applicable to non contractual relationships in civil and commercial matters within member states, i.e., Article 40 of the German EGBGB. According to its Article 1, the right of privacy and personality rights are not within the scope of the regulation. These areas remain governed by Article 40 EGBGB. 
"Unless otherwise provided for in this Regulation, the law applicable to a non-contractual obligation arising out of a tort/delict shall be the law of the country in which the damage occurs irrespective of the country in which the event giving rise to the damage occurred and irrespective of the country or countries in which the indirect consequences of that event occur."
This general provision, however, is superseded by specific provisions found in Articles 5 to 9. The most notable provision is Article 6 that covers unfair competition and acts restricting free competition. Article 6 states: This provision distinguishes between violation of competition rules that are market oriented and those that are related to competitors. Interpretation Three treatises discuss the Rome II regulation, however none of them discuss general Internet issues in any meaningful way.
In the context of the special provision for competition (Article 6), one treatise does take the position that the relevant market for violations of competition rules via the Internet is the place the website is geared towards.
105 Whether this is the case depends on the composition of the website in the particular case, including the language and currency used.
106
104 SchulzeBGB/Dörner, Article 6 Rom II Rn. 3. 105 Id. at 5. 106 Id.
Another treatise includes a brief discussion about cloud computing arguing that the nature of cloud computing makes the localization of the place of injury difficult. 107 This work rejects the application of the law that is applicable to the contract between cloud computing provider and the injured person and instead proposes to apply the law of the place where the injured party is domiciled.
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C. Case Focused Articles
Fordham CLIP identified five articles that examine the holdings of Internet jurisdiction cases. Some of these articles were published prior to the two major decisions of the German Federal Supreme Court and the European Court of Justice. As a result, the trends in these articles omit important developments in those areas.
New York Times Decision 109
Two articles agree that the New York Times decision is one of the most important in recent years. 110 One of the articles argues, however, that the test the court developed is too imprecise and has significant consequences for the German information society. 111 The article does, nevertheless, agree with the court that the mere accessibility of the website is too broad and not in accordance with the important doctrine of actor sequitur forum rei. 112 The piece also agrees with the court's rejection of the factor adopted by the French Court: page view counts. 113 The article disagrees with the court's rejection of the test adopted in the Shevil decision for printed publications. 114 Unlike the court, the article argues that printed publications and publications over the Internet are comparable. The piece claims that it makes no difference if the reader picks up the newspaper at a kiosk or opens a website, because in both cases the product has to first be "transported" from the publisher to a certain place, either the kiosk or the server, no matter if the place is near or far. 115 The article maintains that court ignores a reality of today's Internet and argues that the test developed is too imprecise as to set a clear rule. 116 The work argues that the language of the test is too complex and the court failed to define it. 117 Lastly, the article states that the adverse consequences for the information society would be tremendous if US newspapers began to block German users as a result of this ruling.
118
The other article does not take a specific position on Internet jurisdiction principles, but instead states that the New York Times decision finally sets the framework for unity between German and European law regarding Internet jurisdiction in personality rights cases. The other raises the still open question of how a publication should be treated when it is simultaneously published online and offline.
124
One of the articles argues that a "flying jurisdiction" is the problem, not the solution and suggests that all the problems could be solved by simply using the domicile of the plaintiff and the domicile of the defendant as determinative in personality rights cases both in online and offline cases. In the case, the plaintiff, domiciled in Germany, sued the defendant, domiciled in the US, for injunctive relief. The defendant wrote about the plaintiff's appearance and way of life in an online journal. The plaintiff and defendant, both born in Russia, met at a reunion in Russia after which the defendant went back to the US and wrote about the plaintiff online. The article was in Russian and in Cyrillic script. The website www.womanineurope.com was operated by a German company.
The German Federal Supreme Court denied international jurisdiction. Because of the non-European international character of the case the decision was based on § 32 ZPO. The court held that the mere fact that the plaintiff accessed the website from Germany and that some of his colleagues gained knowledge of its content does not establish international jurisdiction. 130 It further stated that if an article is written in a foreign language and script, about events taking place abroad and is geared mostly towards recipients abroad, then the necessary domestic connection is missing and international jurisdiction should be denied. 131 The court criticized the view that favors using the domicile of the plaintiff as the place of injury arguing that this would open the jurisdiction to everywhere in the world.
132
The article criticizes this argument stating that the principle of "predictability of potential jurisdiction" require the domicile of the defendant to be the determinative factor in personality rights cases. 133 By making a case-by-case analysis, as the court requires, predictability is inhibited. 134 The piece also states that focusing on the language used in online articles is not a helpful criterion especially when it comes to the English language. Also, globalization and migrations make it likely that people in Germany understand Russian and Cyrillic script.
135
D. Subject Area Specific Literature 136
One of the two articles addresses this point, especially if the use of an active website is part of that element. 139 The article takes the view that the mere use of a website is not an indication that the merchant "directed towards" the purchaser's domicile. 140 The article argues it is much more crucial to know if the merchant's website tried to actually address potential costumers in other member states than his own. 141 The article agrees with the view of the European Court of Justice in which the Court held that it should not be differentiated between active and passive websites but that rather other factors should be determinative, such as language and currency used, the domain name, displaying reviews from foreign customers or displaying a telephone number with a foreign country code.
142
2.
Intellectual Property Rights Under § 32 ZPO, a copyright infringement will be treated as an unlawful act 143 and a small group of articles address online copyright and trademark infringements.
144
The articles note that with respect to offline copyright infringements, the infringing act usually results in an injury in the same state as the "place of action." 145 One of the articles suggests however that this can be different in Internet cases, if the place where the copy is saved is in a different jurisdiction than the place where the user is located. 146 Another article disagrees, saying that there is no distinction between the place of action and the place of injury in intellectual property rights cases. 147 This author argues that unlike unlawful acts against physical property, there is no physical substrate with which one can intervene and therefore there is no separation between the place of injury and the place of action.
148
Some articles note that the unlawful online use of a copyright protected work typically infringes two rights, the right of duplication, § § 15 Section 1, 16 UrhG, and the right of public display § § 15 Section 2, 19a UrhG. 149 These pieces point out that prior to a work being displayed on a website it has to be saved in a computer system and suggest that this saving already constitutes an infringement of the right of duplication.
150
139 Leibel, Müller, NJW 2011, 495ff. The articles report that the German court will have jurisdiction in the district where the duplicating act has been committed. They further suggest that if the duplication and the later online display are so closely connected so that the duplication was primarily made for that display, then the claim would be considered as a unitary claim at the place of display--the later display would include the former duplicating acts.
151
The literature addresses the place of action for purposes of the right of public display in § 19a UrhG as the place where the upload occurred.
152 One article, though, argues that the place of injury is any place where the website is accessible. 153 The article states that § 19a UrhG does not offer a basis to limit the place of injury with the consideration of the element of "intentional accessibility.
154
Another article does not distinguish between § 19a UrhG and § § 15 Section 1, 16 UrhG. 155 This article generally states that the mere technical accessibility of a website is insufficient to establish jurisdiction and that it should be determinative if the website, according to its content, was intended to have an effect in the jurisdiction in question.
156
Another problem discussed in these articles is whether the test applied to personality rights cases can be transferred to intellectual property rights cases. While some articles suggest that this is possible
4.
Cloud Computing A few, more recent articles address cloud computing and its legal and technical aspects. 180 One article addresses applicable law issues in connection with unlawful acts within the Rome II regulation. 181 The author argues that this issue is complex because cross border problems are imminent. 182 The article argues that the place of injury is the location of the server where the data was stored at the moment of the injury. 183 According to this view, there is no injury at the place where the data is downloaded. 184 Because of the haphazardness and unpredictability that comes with this view, the article suggests applying the "escape clause" of Article 4(3) Rome II, which provides for looking at the contract between the provider and the user.
185
Another article addresses the applicability of law with respect to copyright issues and argues that the principle of linking protected rights to a state's territory would require a cloud provider to obtain licenses every where in the world. 186 The article says that even though this solution is not practical, courts
have not yet had the chance to address this issue.
187
E. Miscellaneous Articles
In addition to the themes described above, the research results included articles addressing a great variety of subjects related to the Internet, inter alia substantive law issues, online dispute resolution, virtual life games and their impact on real life, sport and movie licenses, and the Google Books settlement.
III. Conclusion
Our research suggests that in comparison with the US,
189
Within the discussion of the courts' power over litigants, three trends can be identified in the opinions. First, this report shows that one view regards the mere accessibility of a website as a determinative factor that establishes jurisdiction everywhere in the world. This concept is often called "flying jurisdiction." A second view adds the element of "intention" and would require intentional accessibility. Finally, the report shows that the third view treats the German Federal Supreme Court's New York Times decision as introducing a new test wherein the website needs to have an objective domestic connection. Articles discussing this case focus on three main issues. First, articles describe the test as too vague and too imprecise to achieve legal certainty, however they note that the court at least made clear that mere accessibility is insufficient. Second, some articles raise the question of whether that test can and should have a broader application beyond the scope of personality rights cases, e.g. in intellectual property rights infringement cases. Lastly, a few articles find it unfortunate that the eDate decision of the European Court of Justice failed to establish equal treatment of § 32 ZPO and Article 5(3) of the European Regulation 44/2001, and missed the chance to create uniformity in Europe and Germany.
there has not been a substantial body of scholarship published over the last decade that addresses jurisdictional issues for Internet activity. The majority of the analyzed articles discuss multiple subject areas with respect to both German and European Law. Consequently, categorization was often difficult. Across the literature, the scholarship tends to concentrate mostly on questions related to territorial jurisdiction. Notably, the scholarship seems most interested in how courts determine whether they have power over litigants and whether that determination is soundly reached.
In summary, this report indicates that, aside from the New York Times and eDate decisions, no consensus on the treatment of international jurisdiction can be identified in Germany. Articles are aware of the problems and pitfalls in Internet related cases, however clear solutions are seldom offered. Furthermore, the identified articles resist favoring one opinion, but rather focus on balancing advantages and disadvantages. The coexistence of German and European Law, the different treatment for different subject matters and the interaction between different statutes preclude the identification of any real consensus views. Going forward, however, the German Federal Supreme Court and the European Court of Justice decisions have set the stage for further development. 
